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gentleman in Grand Jury's Exhibit CY-2 
discussed the fact that this gentleman owed money to 
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discussing anything with this man, anything like that 


with this man. 
What's his name? 
Q@ Robert Kolbert. 
A How do you spell that? 
w I believe it's K-o-1-b-e-r-t. 
Did you ever have a conversation with this 
Grand Jury's Ex CY-2 in which this individual 


va 


ttle a debt : amount of $6,000 tur the amount of 


Not that I could recall. 
am asking you. Yes or no. 
man never owed me any moncy. 
Q Ss man ever owe any money to Seymour 
Lebensfeld? 


A Not that I know of. I don't recall. 


ever vores convers 


i oes) 


Lebvensfel 


don't even 


Levensreld‘ 


oc + 
simple 


collect money 


rorm N US 4. 3-235 


United States Bietrict Court 


SOUTHERN DISTRICT OF NEW YORK am 
THE UNITED STATES OF AMERICA 


vs 


INDICTMENT 


United States Attorney 


A TRUE BILL 


P sé "9 vA 
iw ) 
Foreman 


a — — 


——— 
FP14-89-41 =15-79+-20) A925 . 


S4AAG?E Der S, 
( teil 
€ AAAI E - ie 


/ 
SASIVL 


7 CCuclodid 


7 


\ 


4B S976 Wun 7 Me a he d 
va : — 2 baad 
Py ks A¥, S97C Ve ae Fé (sal f 
lay ; P e 
en oP SF7C 7 rcv lenwl of 


/ / 

opr 6E,L IPC Tid lent oy “y (bn / rs 
sede Cage Der Cork hg 4 

Ete tS tks 3 ES RE. Seal Ae 


Ye Y27/36 : 9 se 4H) 7%, On si Fee 


—- ; a a3, Ze , 
FS 6c00e IK GS fo a ok 

C/ xr 
AF ate 


Seb eh Fd 4 p- A / r 


c | 


are AhAwae Woe Me 4 fhe 43< 46 J Vf? « ~ wan 
¢ 
° . i . 
De oa lhe © Add Sie <f p Jas’ An ri Yo ee o Ypew “IDL 4 (4 ,, 7 J 
4 rd >? 2Lt0eHs 7 
eS ls fe, fet SY Sy aLepear Y we Co sr? enw /- 
a P as lie ¢) 7 i tin YW OS eie+t? 
Jeser Bed 1 geetiew YIEECY. "PS Femme ‘ 
. - 7 iia Zz 
OL, foc fie fhie4 XA L “77 ~5¢ Por NWO Pylt sC a Vv « v4 £ 
: t . oe SL huULS* 
“/ J - 4 , ‘ -$35 IL 7¢ /- ip 
Le verh Yh ir ty Gse)Y «#25, Linle rc : 
s ¢ - F s? ° si wo ye Ji * 
Se SAL Jf secrew, téipet ov 1s €8sf 7/7 & rr 
: - 
£ - 5 s s pe S- 
fe © €enl eu ferVtews Ye f0eselts & See ho 77 


, 2 
; aiile hon Ze dh c r i 7 
Sz + IK, A Lic Ce 4 AWG fe Corie Ww Of So f4 ws 


7 2 Me) nal 
Z 1? ,? 32 “5 fo< Saws 
vA é v4 ofa , if A J03 i‘ f a 
die r<_é rae Ad of me oa Z f? Cs’ EL € d Fs 
ft 


Pe ede 
lisvld Ce Vp. <p ful Ch Se fo Pe WZA {4 é 


re Vii « Cp 6e SHolLd Be FE CA Ke fiz 
louad pstin Meola) (LNA OO 
Sees} De ef Yo Perea a Ye fe 


’ F ae 
MS WB AS FALL fee fe 1579 7C, AA 7a.4° fi 07. 
/ 


ee 
Fee SCC 


“e 
[ tAwenr. Ln 


oy 


dete rm tue 
there mi 


ible inferer 


>t you 


guty, s\.orr luty 
these in 
Oo the facts a: find them. 


result of apply try 


hem the ] 4a] standard und test 


you in this charze. Your findings of fact will be based 


On your recollection of the evidence in the case. It is 
your recollection which zoverns. Anything that 


may have sa i their final arguments 


tatements 


the trial 


time to 


S upon 


-ertain 


idered by you at all in determin 


one resnect that I will mention 
aren't evidence in the cz 


inference or mike 


° ‘ 
~ 7 f-*#yegs 
ot pha 
‘ rat lf i 
- or tod revard onecthin that counsel said, then, of course, 
F | 
3 you should pay attention to that and should disregard 
4 tl statement by counsel or by the witnecs; and, of course, 
° you should not forret what T am telling you now Insofar 
| 
° as it relates to the law. As I have indicat*d, the instruc- | 
’ Lio hat I 1 e you an to the Jaw are bindins upon you 
g | | 
and you muct follow them whether you have different ideas as | 
| 
9 
t ‘ tL the Jaw ought t be or not. 
} 
10 as , 
i ! ] told You the outset and even at several 
uN points durins the trial, in thi in every criminal case, | 
1? j . . 
the ~overnment has the burden of proof. The defendant 1: 
| 
13 . P ‘ 
presumed tu be tnnoc t until he's been proven ;ullty beyond 
' 
- 14 . mn . : . ‘ 
1 reasonable doubt. [he defendant does not have to ntroduce | 
| 
Ib | ae eae e sietiaes is — 
any evidence at all. He can remain absolutely silent, 
16 wia9 ; , , ‘ 
and staid or fall on whether the government has succeeded 
i} 
17 | 
| in provir A case against him beyond a reasonable doubt. 
| 
18 a ’ P 
[The defendant !n this case chose not to take the stand, but } 
} 
19 . 
you should not try to draw any inference at all from the fact | Ps 
— 20 ' = , 
| that he did nottestify. The Constitution «ives him the 
] 
21 ; 
ricsht to remain stflent, the ri jiht not to -~ive evidence 
o | 
i t his eis, oF viaer € 0} r nd ina case {fr which 
! 
23 
he { harved a defendant, and that risht to re in | 
& 2A 
fjert would be absolut y worthle if a jury could assune 
25 
| that merely beceu aD ose Lo ¢ reise that riyht he must 


be juilty; 


evidence 


for 


act 


dete 


le doubt 


char; 


Latute 


You mu 


offense, and each offense 


on its own merits, 


on each or the counts, 


each; arnithe verdict on each 


All twelve of the jurors who 


delibecsatiton: 


‘Miunt 
COul!l 


ed. 


that is 


“red 


ineasure the 
the sovernment which 
whetne 
rovernment 


nas 


ix different 


jury. These 


the Indictment. 
mony to a 


nust stand er fall 


an 


independent verdict 


no. guilty on 
your 
ach count. 

eovernnr has 


ent the 


und 


10 


11 


12 


13 


14 


i6 


17 


18 


me 
<=) 


=) 


Syeda 
mb/1f/23 42! 


affairs to hesitate before taking action. A reasonable doubt 
can be based efther upon evidence or uron a lack of evidence. 
It is a doubt which appeals to your judzment, your reason, 
your common sense, and your expertence. A reasonable 
doubt {1s not a mere caprice or whim or a speculation. It 1s 
not an excuse to avoid an unpleasant duty. It should by 
al] means not be confused with sympathy foi the defencant, 
nor would a speculative or an imaminative qualm or 
misgivin», be a reasonable doubt. It jis not necessary for 
the sovernment to prove the guilt of the defendant to 
a mathematical certainty or beyond ali possible doubt. Tf 
that were the rule few, if any, defendants would ever be 
convicted no matter how ;uilty they might be, for in the 
practical world there are few facts that are susceptible 
of proof to an absolute certainty. 

As a consequence,tne law is that in a criminal case 
the derendant need not be proved suilty beyond all possible 


doubt but only beyond any reasonable doubt. 


If after a fair, Impartial and careful consideration 


of all the evidence you are conviliiced of the gutlt of the 


defendint, of the offense charged Jn any particular count 


beyond & reasonable doubt, you must vole yullty on that 
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may have for or aratnst either side. 

Cn the other hand, if after a fair ard impartial 
and careful consideration of ali] the evidence you do have 
a reasouable doubt as to the deferndant's guilt with respect 
to a particular count, you must vote not guilty on that 
count. 

Now Jot's turn to the !ndictment itself. JI want 
to repeat what I said to you at the outset and at several 
other points during the trial. Tne indictment 1s not evi- 
dence in the case. It {s merely a charge. It is what the 
government thinks it can prove azainst the defendant. It 
is the paper which starts a crim*nal action. The indictment 
is returned by a srand jury but the grand jurydoes not have 
to satisfy the same standards of belief of the defendant's 
guilt beyond a reasonable doubt that you ‘wve to be satisfied 
of. So do not consider that the mere fact that the government 
has obtained from a crend jury an indictment of the defendant 
i: in any way suggestive of the defendant's guilt. It is 
mecely the tnstrumentality by which this proceeding got 
started, and 1t spell. out what the defendant charges or 
accuses tne defendant of having done. 

MK. HOCHHEISER: You m!sspoke, your Honor. 

THE COURT: Excuse me, ahat the wovernment charyves 


the defendant with havins done. 
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T am not going to read the entire indictment. 
am merely going to summarize it briefly for you. The separate) 


counts wesce read substantially in their entirety by Mr. 
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Sudler, the prosecuting attorney, in his summation; and I 
just want to try to sum up the nature of the offenses that 

are charred in the indictment, to help you get the various 
parts of the testimony strai;ht In your mind so that you d 
may mive them each separate and independent consideration. 
The indictment charres in jeneral terms that Calvin Yag | 
on October 7, 1974, appeared before a grand jury in this a: 
district which had been duly impane’*ed and svorn, and was | 
inquiring into violations of federal law, specifically, 
activities involving loan sharking and extuertion in the garnen 


district or garment industry. 


Tt charges further that it was material to that 


knowlede concerning the making of usurious loans and the 

use of extortionate means in the collection of such loans. 
Then there follow six counts and each count charges 

false statements in a particular portion of the testimony 

of Crlvin Yagid before that .«,rand jury. Those excerpts from 

he testimony were read 1n full by Mr. Sudler, and T won't 

read them again. T iust want to summarize them very 


briefly, but J am sure you will want to read the actual 


investigation of the grand jury to ascertain tne defendant's | 
| 
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2 testimony as it 1s quoted in the indictment itself, and not 
“d { 3 | rly on my summary of what the testimony was. 
4 Count one particularly Involved the question to 
5 | defene nt, "Do you know anyone to ' hom Whitey Liebowttz 
5 | has lent money?" 
7 | Now, the government charges that the falsity of 


6 || the defendant's answers to that line of questioning 1s 
9 || shown by the testimony of Mr. Whellan. You will have to 
10 | determine whether beyond a reasonable doubt the falsity of 


n | that testimony has beer shown, and you will also have to 


12 find, as I will explain to you in a minute, the other ele- 
i3 || ments of the offense of giving false testimony. 
ai Count two of the indictment involves particularly | 
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15 | the question, Whether you know anyone who has lent money 
i} 


16 | to anyone else at certain rates of interest." This is a 
Hi | very broad question not limited to a particular lender or 
18 || 


| lendee; but anyone who has lent money to anyone else at 
19 | . . ; 
l certain rates of Interest. Of course, considering the subject 


matter before the «rand jury, I am sur, the import of the 


( ™ || etthe: & ucuriou rates or interest or has used extortionate 


| menas in the collection of any loans. Now all of the vesti- 
mony that the sovernment introduceu from Mr. Whellan, froin 


Kee Colbert, end the tapes of the conversations between Whellah 
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and Yacid and between Colbert and Yagid are, of course, 
relevant to that count two, because of the very breadth of tne 
question that was asked. 
Count three particularly concerns the question 
to the defendant, "Have you attempted to collect money from 
Whellan?” | 
Now the government cher es that the falsity of 


the defendant's answers to tnat lireof questioning are 


shown by the testimony of Whellan and by the tape of the 
conversation between Whellan and Yagid that took place at 

the Whellan Coat Company. You will have to determine whether 
the goverimen has proved that beyond a reasonable doubt 


along with the various other elements which I will explain to | 
you in a moment. | 


Count four concerns particularly the question, 


"Do you know anyone besides yourself who owed money to 
Seymour Lebensfeid?" 


Count five involves the question or questions: 


"Do yor know Robert Colbert?" and "bo you know whether Colbert 


owed money to Lebensfeld?" And, "Did you ever attempt to 
collect money from anyone who owed money to lebensfeld?" 
The vovernment charyes that the falsity of the 


four 


defendant's answers to the questions contained fm counts 
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by the tapes of the conversations betwe2n Colbert and Yagid; 


particularly the conversation which took place on October 
3, 1973, at Damone's Reataurant and the conversalion which 


took place in the vicinity of the same restaurant a week 


October 10, 1973- You will have to determine 


government has proved that falsity beyond a 
bt, alone with the other elements which I 

iii a moment. 

involve. tne questioi fT. "vo you know 
" 


Steve Adlimai? And the test-mony -- and the government 


charzes that the falsity of the defendant's answers to that 


line of questicning are shown by the testimony of Stephen 


Auliman and by the tapes of the conversations between Colbert 
and Yasrid. 
Now as 1] say, f have only summarized the portions 
of the testimony that the sovernnment charges to be false. 
I refer you to the actual testimony itself as set forth 
in the s!x counts or the indictment, and also if you want 
to see the entire test'mony before the vrand jury, it's made 
there are twelve copies here which the 
reproduced which you may have with you 


the jury rvom just as you may have any of the exhibits 
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( 3 || sect'on 1623 of Title 18 of the United States Code. That 
4 section 18s entitled “False beclarations Before Grand Jury 
: 5 || or Ceurt,” and the statute reads in pertinent part as 
6 || follows: 
i| 
| 
7 | “Whoever under oath in anv proceeding before 
i! 
i ; 
8 if any court or srand ry of the United States knowingly makes | 
q . w 
ae | any false material declaration is guilty of a crime. 
| | 
10 i Th’s -rime is sometimes referre’ to by the shorthand | 
11 | name of perjury; and if TI refer to it by perjury in my 
a a : 
12 | charze, you will understand that I am referring to the crime 
|! 
13 | of false declarations before a rand jury or a court as 
4 | I have just defined it for you 1 the wording of the statute 
! © 
— - : < 
15 |} itself. Perjury is the willful giving of false testimony 
- | as to a material matter before a competent tribunal while 
17 
under oath. 
| 
8 i| I have defined that so that the crime includes 
aa ree A 
M | four separate elements, and in order to estabiish its burden 
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1x pergury counts, the sovernment must establish beyond a 
reasonable doubt four essential elements with respect to 
if each count. First, that on or about October 4, 1974, | 


Calvin Yasrid took an oath to testify truthfully before a 


Southern District of New York, 
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which {s here, and that the rrand jury was authorized by 
law to administer oaths. Secor hat Calvin Yagzid made 
false statements as to matters about which he testified 
under oath as set forth in the Indictment. 

Third, that s false statements were willfully 
and Knowingly made in that , the time the defendant made 
the statements he knew them to be false. 

And fourth, that the matters as to which it 
charged he made the false statements were materia] to 
the issues under inquiry by the grand jury. 

Now let's consider these four elements one at a 

‘st element, aS you may rec: as that he 
took -- that is the defendant took an oath to testify truthful} 
before a grand jury which was sitting in this district and 
which was authorized by law to administer oaths. There is 
no dispute nere that the defendant did take an oath to 
testify before a grand jury, and that the grand jury was 
authorized by law toadminister oaths. 

want to skip to the fourth element, and that 
that the matters as to which 1! is charged defendant Calvin 
Yagid made the false statements were matertal to the issues 
under Sngquiry by the grand jury. You have heard the testimony 
forelady of rand jury concerning the matters 


Inquiry by rand jury. We have also avatlable 
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the indictment tne subject matter of the questions whicn 
were put to the defendant Calvin Yazid; and I charge you as 
a matter of law that the questions that were acked were 
material to the subygect under !nquiry by the rand ygury, 
so you need not concern yourself with the first and fourth 


elements of the perjury. You need only consider 


the econd and third elements. 


Those elements, to recapitulate, were, first, 


was any part the testimony iven by the defendant false? 


And cond, did ti.e defendant know at the time he gave the 


testimony that it was fale, and did he ,,ive that testimony 
willfi:.lly? 
With regard to the first of thoce two questions, 


that is, the falsity of the testimony, the government must 


establish beyond a reasonable doubt the existence of facts 


whie’ show that the defendant's testimony was false. In 
other words, the sovernment must establish what it maintains 
are the true facts. 

The tovernment doesnot have to show that at the 
time he testiffed before the rand jury the defendant knew 


what kind of evidence would be tutroduced here to show that 


false. He need only nave known that the 


testimony was, in fact, false. Tne proof of falsity of the 


Litt RN Dist COURT KREPORETERS US COlURIL 


6 


ce) 


10 


13 


14 


' AbwhY fT # pers 
mb /1f /3% - aes / 
by the testimony of other witnesses or by the tape recordin: | 

} 
and transcripts of tape recordings which were introduced In | 


evidence, and, by any other evidence which is sufficient to 


‘onvince you beyond a reasuiable doubt that the testimony of 


the defendant was, in fact, false. In order to prove falsity 
the government does not have to siiow that everything the 
defendant said was false. It 1s sufficient to show that 
merely some of tne testimony cited in the particular count 
of the Indictment under concideration is false. 
As yt will see, in a particular excerpt of the 

testimony that 1s guoted in any particular count, there may 
be -everal statements made by the defendant. [the governmen 


need prove only beyond a reasonable doubt that one of those 


Statements was false. 
The other element which you will have to find beyond 


a reasonable doubt in order to find the defendant guilty 
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as to any particular count, 1s that the defendant tn 
nis false testimony did so know‘nzly and willfully As you 
will recall, the statute which T read you provides that the 
defendant 1}: utility of the crtme of making false declarations | 
oniy when he "knowingly makes any false material seeseehasr| 
There 4s nothin. mysterlous or complicated about the words 
knowingly ana willfully." Know'ngly simply means with know- 


bed.e mt opposed to dull sometht: frnorgutiy or without | 
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knowledve. 
deliberately, 


Opposed to 
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inadvertently or 
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Willfully mea consctlously, intentionally, and 
| 
| 
and in the exercise of one's free will as 
} 
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some thing accidentally or 


unintentionally. If the defendant, sugh some innocent 
mistake, made misstatement, he would:'t be guilty of the 
crime of perjury. You have sot to find that he knew at | 
| 
the time he made a false statement that 1t was false, and 
| 
| 
that he did !t willfully, that is, deliberately, and in the 
exercise of } free will. It isn't sufficient to convict 
aman of perjury to show that he has a bad memory, or that 
he's made a slip of the tongue. You have got to find that 
he knew what he was sayin; was wrons, at the time he said 
it and that he sald it willfully. 
Now, the government does not have to show that 


the defendant knew he was 


breakin; a particular criminal 


Statute, or even that he was breaking thé law at all before | 

hie can be convicted ofacrime. The sovernment does not have tq 

Show that the defendant !tntended to profit at the expense | 
of the rovernment or any other person, nor do you have to 

fo into the defendant's personal or private reasons for 

| 

Sivine false testimony. If after considertnz all the evidere | 
in accordance with these {!n tructlons you come to the con- 

Clusion that beyond a recconable doubt the defendant knowinazly 
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We hove here by the defendant an arzurcnt that at 


the time he gave the testimony, his mental and emotional 
| state was such that he should not be found guilty of havin; 
| willfully made false statements. There was testimony by 
psycholo,rist, and there was testimony by others, that the 
defendant has been under emotional strain. There has been 
testimony or behalf of the government that in the opinion 
of a psychiatrict, the defendant has been at least to some 
| extent exazzgerating or faking his symptoms, ard that at the 
time he gave the testimony before the <rand jury he knew 
exactly what he was doing. 
You will have to determine, as a matter of fact, 
| whether or not at the time he testified before the srand 
| jury on October 7, 1975, the defendant understood the ques- 
i} tions and understood what he was saying in answer to those 
questions, and was suffictently in command of his mental 


and emotional faculties that he knowingly and willfully gave 


If you find that his mental or emotional state 


was such that he did not understand the questions or did 


not understand what he was sayin: in auswer to the questions 


2 || give false testimony. (ne burden of proof on this fusue, 


ice it relate to the matter of willfulness, which {fs 


4 one of tne four elements th tI definedfor you earlier, 
5 is a burden which is on the sovernment. You must find beyond 
’ 

6 rea Sle doubt that the defendant' estimony before the 

2 

: rand jury w knowingly and willfully false, and one of the 
' 

. | 


ttors whica you willl, of course, consider is his mertal 
ard emotional stat at the time. 


10 


were hes also been some argument concerning the 


ll | motive of the Assistant United States Attorney, Mr. 


12 . . . 
| Eberhardt, in subpoenaitng the defendant to appear before 


that wzrand jury. In his summation, defendant's counsel, 


Mr. Hochhelser, suggested that Lr. Eberhardt was not interesteti 


| in getting before the grand jury the testimony which the 


16 . ‘ : . 
6 defendant could have given, but instead was act‘ng out of 


17 . . 
the ulterilor motive of attempting to entrap the defendant 


18 a (i 
i Into a situation in which he would commit perjury. I 
charise you as a matter of law that the law recornizves no 


, 


excuse or justification for perjury. witness is compelled 
by law to testify truthfully under oath before a competent 


( tribunal a to ary matter which | mater{tal to the Investi- 


“ 
—T 
toe 
— 


4 before } trit hs f hat 1 tio which he wa 
} 
( 4 msked a ret] ted 1 I 1¥thi ount of the itndictment 
: were all material to the ibject matter under investigation 
5 ; t! ' i j 
1 } L i ry 
6 [hus you need not nsider the motivations of the 
: ‘ i Assistant United La te ttorney in calling the defendant 
8 a ; +) nat ’ we C4 > 
t tesLily i re tlhe I na jury i yc A nd that the 
lelenany . wel t tne f tcl questioi were false, 
‘aa | 
10 . +} , } } ; " w f l r vo 
ind ¢t i biiew that ‘ iu@, nd willfully ive 
1} those false answer: 
12 1 tT? . = {* iy ') . | ve ' he 
im tne Ourut i YOu! ie liberations, you w ll ye 
| 
13 ‘ a 4 en " 64h 11 tts e > ‘ ee 
salled upon to deternit the creatbility of tne witnesses, 
. | 
14 ‘ 
* 


kt : 
a witness, you vie your common sense. To use an everyday 


expression, you sive up the witne : What kind of a person 


20 | 


— 
- 
— 
- 
»- 
> 
rc 
- 


| 
becauve tt e | ord t! te: timony in a number of 
7 respects. Tn determining the credibility or believability of 
| 
| 
| 


' | ' 
make Jog} | Cyne Li ‘ hit _ LI< Lo ! 
24 } 
é 
ner , ] ler ‘ «sf { Vey it trv} he 4 ' 
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the facts upon whitch to form such optnions? To what extent 
was h‘s testimony corroborated or reinforcea by other 
testimony or evidence {nn the case,ur to what extent did it 
eonflict or was Jt contradicted by other evidence in the case? 
Did the witness have any motive or incentive for giving 
untrue or slanted testimony, that is, did he have any 
personal interest in the outcome of the case? 

We have had testimony here not only of fact witnessef 


but @lso of exper 


and in determinin 


gmiven opinion te: 
tne same 
witnesses. 
whether they were 
or evasive, wheth 
unbiased or 
or ist or 


one 


apgati 


incentive fur sriv 


their te: 


{t contraatfeted hb 
If you 

rny OF matter, oO 

to disrecard 41] 


procedure 


You determine how they behaved 


whe ther 


vimony make common 


robor:n ted 


t witriesses who save opinion testimony, 


e the credibility aic the weight to be 
timony of the expert witnesses, you use 


that T indicated for ordinary fact 


on the stand, 


frank and forthright, or argumentative 
er their testimony seemed to be absolutely 
it appeared to be slanteg in favor of 
the parties, did they have any motive or 


ins false testimony, to what extent did 


sense to you, to what extent 


or reinforceau and to what extent was 
y other evidence in the case. 
find that a witness testified falsely az to 
ro any number of matters, you may decide 
of his testimony as unworthy of your beltef, 


re : EY. & 
1" mb/ir/38 Jd 
2 } or you mizht decide to v'!ve the rest of his testimony full 
. | 
F 3 || credence. It is 'p to you to decide the effect on the re- 
4 || mainder of the man's testimony, in view of your finding 
| 
| 
5 | that he testified falsely in one or more respects. It is 
6 | entirely up to you. In determinins your verdict, you 
7 || should conside” not only direct evidence but also circum- 
8 stantial evi ice. Circumstantial eviderste is proof of one 
9 \ = . i @ 
“ || fact by evidence of another fact which has a logical] : 
10 | relation to the first fact. To vive you an exanple: if 
| 
u } aman comes inside the door and says, "It's raining outside, | 
| | 
2 | Fs 
i | T have just come in out of the rain, and it's pouring," 
3 | | 
that would be direct evidence because here is an eyewitness 
1 ‘ 
14 | 
ae | who has just. observed the rain, and is telling us expressly | 
| 
5 | : 
“ || and specifically that it's raining outside. Suppose another 
| 
16 |! 
| man comes in @nd says not a word but he is wearing a raincoat 
| 
17 |} ; 
| that is dripping water and he is carryir@é an umbrella which 
18 | : ; 
| is dripping water. That would be circumstantial evidence 
19 | a 
| that tt. 2 rainine outside. In determining your verdict, 
€ ye I ‘ ; ; 
| both direct and circumetanttial evidence should be considered 
2 a | 
| by you in reaching that verdict. 
22 || 
( i As jurors, you have taken a. oath to rind the 
23 \\ Bake = See ee , . ms Me a = . ' ) “yy ftion 5 1) 
| facts falrly and impartially, without prejudice ard without 
/ 
24 F | 
| sympathy, and to follow the Instructions whicn T sive you | 
: 25 


ff as to the lav. An taportant part of Chat oath ts to jeave 


| 
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entirely up to the Court the question of any punishment | . 
that might be !mpoced on the defendant if you mould find | 
| 
him ,zutiscy as to any of the counts. ‘That should not con- | 
cern you at all. If the defendant is entitled to leniency, 


it's my duty to weiyh all the factors and to give him such 
lenfency as he is entitled to. ‘So don't speculate on what 
kind of puntshment he might receive. You find him guilty 
or not zuilty, based upon the facts of the case, tested by 
tha leral standards which I have siven you in this charze. t 

The purpose of your jury deliberation is to try to 
¢ 


reach a unanimous verdict, that is, a vote which represents 
, J 


the vote of all twelve of the deliberating jurors. In the 


course of your deliberations you are supposed to exchange 
y bf 5 


your views, to listen carefully a:id with ai open mind to 
what your fellow jurors are saying. Just because you originally 
express one point of view, please don't because or pride or 
stubbormess clini, to tnat point of view if after listening 

to the points of view of your fellow jurors you can consclen- | 
tiously adopt the potnt of view that they express. Don't | 
feel that you must, as a mitter of pride, defend your re 
point of view simply because you have expressea {t. On the 


other hand, !f£ after listenin: with an open mind to the 


points of view of your fellow jurors, you still con: clentious] 


| 


} 
| 
1} Po. r i 
I nbd/1f, 4) ; I4'5 | 
i 
2 |} mood consctence ayree with other alternative points of view | 
| 
( 3 | that have been sugested, don't feel that you have to yield | 
| | 
4 || merely because you are outnumbered; the ultimate verdict 
] 
9 | must represent the consctentious vote of all twelve jurors 
| 
6 | but the purpose @ your deliberation is to try to reach a 
7 Insle verdict on each count which does represent such 
8 P : 
| conscientious vote of all twelve jurors. 
' 
9 | : se 
| Mrs. Schneider, having taken the pos!tion of the 
10 || 
} first juror who was excused, will be the forelady of the 
1} 
il | jury unles: she would prefer not to have that job and then 
| 
12 l . 
| you can select one of your number to serve as foreman or 
| 
13 DY ae aa . 
| forelady to be the chairmar; of the deliberations and to 
14 i 
|} report the verdict. 
| 
15 | . 
You are probably going to find that you have 
16 | - 
| difficultyin remembering some of the testimony or that you 
| 
li a 3 - 
| have varying recollection about the testimony. If you do, 
if 
18 | . e 
| and Jf you want to have any part of the testimoiy reread, 
19 || : : aa ‘ 
;} just send a note out to me throush the marshal who will be 
20 | ‘ 
i posteu at the door of the jury room, and the court reporter 
; 21 | ' 
! can reread any port of testimony from h'!s notes. Likewi!se, 
o | 
{ if if you want any of tie exhibits tn the jury room, or !f you 
| 
23 
i} want to have the tapes replayed, send ua note out to me and D 
a | 
|} we will etthrn send the eyvyitbit fm or we will replay the | 
|! | 
25 | 
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evidence, bear tn mind also 


the transcripts in certain respects 
tapes so that by now you have proba 
as to whether the transcript was co 


typed or whether it should be 


sugmested by the defendant. 


also find that yo 


about what JT have said in this char 


what I have said or T failed to mak 


you want any part of the charge 
will be glad to do that. 

Actually, even though the 
the case is not that complicated be 


same offense charged in each of the 


only difference is the portion 


i involved in the six indictments; 


the same determinatiofis with res 


the testimony: did the defendant 


portion of tne testime..y¥, and did h 
what he was sayiny wa: false, and d 
that !s, deliberately, and not inad 

Qne more things IT should a 
ade a to witnesses who mi-ht have 
or by th other. Both stae have t 


modif 


repeated or explained I 


ce. , 
4 {5 
e defendant has 


challenged 


» and you have heard the 


bly formed an impression 


rrect as originally 


jed in the respects 


u have different impression§ 


ze, you can't recall 


e something clear. If 


charge has been long, 


cause we have the 


six indictments, the 


of the testimony that 
to make 


and you have 


pect to each part of 


eestify falsely in that 


e do so knowing 


jd he do 


so wlllfully, 


vertently. 


dd. There have been comments 
beei illed by one side 
I power tc bpoct 
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witnesses, not only local witnesses but witnesses from any- 
where in the country. If a potential witness could have 
been called by the sovernment and by the defendant but neither 
Side called him, then you may infer that the testimony 
of the absent witness mi:ht have been unfavorable either 
to the sovernment or to the defendent or to both, ‘or you 
mizyht draw no inference at all from the failure to call a 
witness which was equaliy available to both sides. 

You cnould bear in mind, however, thet there is 
no duty on either side to call a witness whose testimony « 
would merely be cumulative, that is, merely be more of the 
same thing, with respect to the testimony of a witness already 


$n evidence. The yovernment, for example, doesn't have to 


call two witnesses to say the same thing where one witness 
has already testified and that testimony has not been 
contradicted. 


I will see counsel] at the side bar, please. 


(At the side bar) 


MR. HOCHHEISEK: Yes, your Honor, something perhaps 
I should have mentioned before, the question of the doctrine 
of recantation. I think perhaps something should be said 


THE COURT: Any exceptions or suggestions? 
j 
with remird to Mr. Kenny's testimony as to his understanding | 


with Mr. Eberhardt and tne sdvice that ne pave the defendar:t, 


—_ ———— = —e FS a 


. Sao 
| I4S 
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2 | anc if the defendant honestly belteved that he was going to | 
! 
! 


3 || be able to correct the testimony in the next day or so, 


4 || that that 1s a factor that should be considered by the jury 
5 || as to whether he willfully, deliberatly made a false statement. 
6 THE COURT: J don't know why I should bring that 


~) 


J 

} 

|} up, because the defendant was acting with advice of counsel 

| 

|} at the time he testified, and counsel has indicated that 
he wac aware of the pos: ibility of recantation at that 


10 || time, and I don’t think you can put the onus of calling the 


ll | man back to recant on the szovernment. The government was 

12 not in a position to know that the defendant had spoken to 
13 | his attorney and inaicated the falstty of the testimony, 

“4 or that there was any poss!bllity of recantation. There 

15 | 


was no reason for the government to call the man back On 
” | the other hand, the defendant's counsel did know that the 


deferdant had conceded the falsity of some of his testimony, 


18 and the burdeti was clearly on him to take the initiative 
19 in making sure that the defendant was recalled so that he 
20 || ae ge ea a 
cOuld recant his earlier testimony. 
i . erueearties . < en rv 
Mi. HOCHHEISER : It Mir. Eberhardt told Mr. 
22 
( | Kenny that Mr. Eberhardt was, In fact, going to call him 
} back, IT think kr. Kenny tad a right to rely on that. Tt 
I 
aA || ee we ; ’ 
|} would be foolish iIndeed, I think, or it would be sflly to 
“| 


ft call someone aia ask fur somethine that someone already told 


| 
} 


| 

1} 
i} ,AC 

1 omen 49) 

2 I you they are going to i-tve you. 
THE COUKT: When Mr. Eherhardt did not call the 


defendant back, then Mr. Kenny should have taken the initiative 


. 5 | After a month had sone by, and he hadn't been recalled, 
6 | Kenny should have called Eberhardt, and said, i have been 
i! 
7 


i informed by my client that his testimony was incorrect, 


and he want to recant it. As a matter of fact, I would 
) 4 4 ' t+ + 7 1 | 
think legal thi would require tL, mot a week or a month 

| 
10 . . : Seaman i< - -¢ ew tu — wie 
} later, but mmediately wnen the Ltorney was advised o. 
' 


I | the falsity of the testimony. | 


“R. HOCHHET:SER: IT understand that but tin light 
13 


14 | = 
MR, SUDLER: Are we going to have summation at 


1S the side bar by counsel? This is not a proper subject for 


a side bar. You should take exceptions on the law, but 


17 


! we're having arguments that sound like summation. 

18 sad aol - mre Cor Perse ror 
THE COURT: You neve made your summation and IT am 
not zoing to charge on that. You may have your exception. 
\ MR. HOCHHEISER: All risht. I just felt that in 


21 
y liphe -- if I may just complete one statement in light 
of Mr. Kenny's testimony that sir. Eberhardt satd that that 


|} appearance was merely the first so-round, I think was his 


testimony nd he was coming back, TI think that at least for 


he a O00) 


2h rely on Ut.i7'* nd expect to be calleu back, and I think 
3 i that the jury !s entitleu to consider that as well. 
4 | THE COURT: The ind!ctment cane over two months 


5 | jater. 


6 | MK. HOCHHETSEK: I know. 


Gi anead. 


Your Honor, I take exception to 
9 Honor?: 
10 || the defendant not tat Ing the tand, you said that the 

ll |} Constitution «ives him the right not to take the ctand but 

- ji} then you went further end yo tndicated that that was because 
ij he has the rijtht not to take the stand and sive evidence 


against h’mself; ard tnat may be what the constitution 


io 66 
6 | THE COURT: I will clarify that. 


6 | clart 


~~ 


fed, your Honor. IT would certainly ask -- 


19 || we COTTRp , 
s THE COURT: It can be. Wha is ur 12 2 


MR. HOCHHREISEER : All right, I think that that is 


equivalent to a comment on his failure to take the stand, 


7 i MR. HOCHHFISEK: Well, I don't think it can be 
| 


Your Hunogn tn describti:s the Indictment, your 


95 


put the 


udler's 


part whichte quoted directly 


but then 
id that the Court wa 
arks to,ether, 
endorsing the summa 
:ccurate and usef' and relied on by; 
rourt and ti the Court termed its own 
Summary. 


COURT: )f Say something about that. 


SUDLER: Excuse me, your Honor, you said sum 


up tne indictment, not the charce. 


,lso In explaining the 


counts, your } { the jury that you were 

to explain > l ent ( C »  § referred 

to the count, | referred to the yvernment's proof; and 
I feel “hat 


ition than ft 


c. ¢,. ¢} 
ae ) 
1 ub, it /a7 a ‘ 
\ | 
j | 
2 ment's proor t you didn't explain th harges in that part by 
| 
( J of your tnstructions with reference to the defendant's 
| 
4 proof, ard ] thought that was v ry one-siae 
5 BR. SUDLER;: Bxcuse me, your Honor, the defendant 
6 presented no proof with regard to the falsity of the charges. 
7 His defense was that !t was a trap set by the rovernment, 
| 
8 . hve ‘ ‘ - + fa - " 
or that he wa ncompetent at the time he testified, which 
9 
. you narived 
10 | I JURY { 
11 ef ee Tritt 1 * y | 
MR. HOCHHEISER: Which goes to the falsity or 
(rer | 
wilifulne 
| 
13 
He COURT: And IT each time said they would hve 
14 ‘ . , Ss . . +} - 1 . ‘ tu ¢ | 
Lo find bs nd a reasonable doubt that the testimony wa: 
5b | | 
’ | false ind then further find beyond a reasonable doubt al] 
6 | : 
& | Of the other elements that I would discuss in a monent. 
17 ast BACHE Tt ‘a : ta 
MK. HOCHHEISER ;: That came later in the charges 
8 Concerning tne materialtty, you said that tne forelady told ‘ 
| 
19 


uS what the inquiry was about, and that the indictment recites | 


| what the inquiry is about, and you, therefore sharged that 


, 
21 ” rors ie ’ <i" , 
as a matter of law that material, and I st!ll say for 
29 
{ Lhe recor that thrit | 1 factual qu tion, and they don't 
23 ; 
have to believ t t for 17aqay, 2 i I Lake pe if é epti I | 
24 
Lo thil ‘1 lew of what T consider to be erroneous rulin 
2 
that t a, lady hi I Yi] tatu 1 thi surtroom, 
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nation, but 


t witness, and 


inoulry was abvout 


jury may consider; 


cht out of th! 


Your Hunor, the only mat 


of law for the Court In every per 


THE COURT: is certa! a standard charze. 


I know , 1s a standard charze, 


but w't think ‘ i st iare "act: That ! my 


prob | 


have notea here 


Attorney Eberhardt, 


ider ni 


fidence ir 


you rem! 


i 


rely summar 


are quoted in the indictment, and stated th 


the course of hi summation, the prosecuting attor 
udler, nad read those portions of the testim 


quoted : ! ‘tment. Now by refer 
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as to what they think the evidence has or has not shown. 
You will determine whether or not the evidence in fact shows 
cnet. 

Let me see your list again, please, Mr. Hochheiser. 

( Pause ) 

THE COURT: One final thing: in discussing the 
various counts, T referred to the fact that the government 
In attempting to prove the falsity of the defendant's 
testimony as quoted in the six different counts, was relying 
on various evidence, for example, the testimony of Colbert, 
or the recording of the conversation between Yagid and Wnellan 
and so on. Now, T don't mean to sugzest to you that that 
Specific evidence that I referred to as having been relied 
on by the government was all of the evidence in the case. 
It is only one part of the evidence, and in considering 
whether ort the defendant's testimony was false, you will 
consider all of the evidence, not just the government's 
evidence. You will consider the defendant's 
give both the sovernment's evidence and the defendant's 
evidence whatever weight or credibility you think it is 
entitled to. 

Moreover, as T have told you, falsity is only 
one of the two things you must determine with respect to 


each count. You must a > deterint re t the defendant if 
> 
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he gave false testimony, knew at the time he gave it it 
was false and willfully gave it as false testimony. 
All right. 
We want to excuse our alternate juror, Mr. Grimes. 
(The alternate juror was excused) 
THE COURT: Swear the marshal, please. 


(A United States Marshal was sworn.) 


THE COURT: Counsel have stipulated that you may 
take into the jury room with you when you begin copies of 


the indictment. He's prepared twelve copies of the indictment 


If you want to see any of the other exhibits, you merely 


iave to ask: and they will be sent in to you. 
(At 11:45 asm. the jury retired to deliberate.) 


(Recess ) 
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Lung scan. 
Intrevenous pyelogran. 
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ECtient is copahle of returning to full emp oy rent 


©. Competenry pron wher cogurred rebrad 


This was the first Brooklyn VA 

tho hes a history of & nervous c : 
until the day of ednission. He is a heew 
been nie teine from severe leg cramps upor 
year with dizziness on ambulation et times, ork 
Hospital neurologically. EEG and Shull x-rays were withir 
walking along the street prior to admission when he began to exp2 
substernal chest pain radiating to his left arm with nausea and Ginn 
vomiting. This pain prevented him from taking a deep breath and he became Wastes 
dyspneic and ashen in color. He frequently has e productive smoker's cough in the 
morning without hemoptys’s or hoarseness. He was atmitted to the coromr y care unit 
where serial eectrocardiograms and enzymes were within normal limits. Ke wes 
admitted on 1/22/75. On 4/25/75 the patient was transferred to 
complained of frequent leg cremos. Physical exemination revealed 
The patient began to cough up purulent-le nz ph ioe be 
vith a leukocytosis and a shift to the eft. C&S we 
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bient complained of a she apeoees che 
tion in th aes dateral chec ' H the Chest x 
— gat Ye ase 
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tender to palpation. There was no friction rubd auscultated. On 5/1/75 the patient ~ 
7 bese: to experience hemoptysis with globs of rusty cark bloody sputum in a mecoid 
background. The patient wes readmitted to the Medical Intensive Care Unit wrere y 
intrevenous Herarin was sterted and e lung scan wns orfered. On 5/5/75 2 ® yulnonary ° 
unglogrean was obteined which revealed e large risht miainsten pulmonary embolus 2) 
with seversi eee branches of the pulmorury urtery to the risht riddle anil upver +3 P 
lobes were mpletely blocked. This compered well with the lung scen obtained on : 
5/2/73 vite peneibek a perfusion defect out no ventilation defect in the richt 
nid-lung field end upper lone. Tne patient between 5/1/75 and 5/ /75 Caveloped a 
severe pruritic pain in the right he unrelated to the previous left 
pruritic prin, The sputuna continued ut Diplocoscus pneumoniae Typ2 Ili. 
The tient wes treated in the Medical Intensive Cxere Unit with intravenous 
Hemrin for one week end continued on the ward for nnother week. He was then 
switched to oral Couxading. #4 repeat lung sean done 18 to 21 days lster revealed 
improvement in the circulation to the risht 
witn rhonchi noted throushout the petient's 
longer had chest vain but there were some necturnal leg cramps anil there wns ny more 
hemoptysis. On 5/23/75 phlevograns of rere obtained wnich revealed 
varicose veins but no evidence of any I sbitis. On 5/24/75 the mtient 
experienced severe pruritic min requiring Morphine an3 analgesics. The Tenperature 
ran a low grade ee 101.2 for 2 to 3 weeks end p lent was pleced on oral 
therapy. The patient underwent an I.V.P. in June 1975 which wes within 
ints. Aiter the 2nd and 3rd redio-oreque study using Hyvaque, the patien | 
& rash with p2ripheral eosinophilia and fever. This was thought to be a drug t ‘ 
reaccion related to the Hypaaus. Bone Marrow was within normal limits. i 
the patient's stay, he wes extremely hyper and very worried and suffered fron cro: ; 
insomnia and he definitely was experiencing end going through a severe anxiety i 
throughout his entire —, He has sore kind of Se:vice connected disability for } 
encsiety neurosis and th RS Cogravatea during bis stay and for goca rcoascon relets2 : 
to his medical caitaeie, Ee was treated with large doses of oral Valium 10 pgs. ; 
rere to g.i.d. with intramuscular seta*ives in addition with only wolerate exfect., | f 
we putient lost 25 lus. during his $ wesss ef hospataiicntaus. Inu ps.vics pier : , 
sinosphtlis to rule out fchirosis. 71 ; 
‘ fen’ underrest liver senn which reveal 
! Ll, serum lipid prefile witeln n st . n 
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Valium 10 mgs. t.id.; Vitemin B-Complex and? pains one daily; 

q-12 hours; Dalmane 30 mgs. for sleep; Nendi wba on. cccrsionally f 
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anxiety neurosis. 
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